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1. Introduction to IP Rights

2. IP Rights and Protection of AI-Created Content

2.1. Copyright

2.2. Patent

3. Ownership of AI generated works - possible scenarios
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1. INTRODUCTION TO IP
RIGHTS
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Intellectual property refers to a system of legal protection resulting 
from human creative and inventive activity in the artistic, scientific 

and industrial fields
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Creative activity Copyright

It protects the 
expressive form of 

an intellectual 
work with a 

creative nature

Inventive activity Patent

It protects the 
technical solution to 

the technical 
problem, endowed 
with novelty and 

inventiveness
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The content of the IP right consist in the 
exclusive right of the owner to exploit in 

any way and form its creation or invention 
or data
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2. IP RIGHTS AND
PROTECTION OF AI-
CREATED CONTENT
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Article 3, § 1 AI Act
AI system’ means a machine-based system that is designed to operate with varying 

levels of autonomy and that may exhibit adaptiveness after deployment, and that, for 
explicit or implicit objectives, infers, from the input it receives, how to generate outputs 

such as predictions, content, recommendations, or decisions that can influence physical 
or virtual environments

GENERATIVE ARTIFICIAL 
INTELLIGENCE

Any type of artificial intelligence 
capable of creating, in response to 
specific prompts (=input), different 

types of content such as text, audio, 
images, and video.
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2.1. COPYRIGHT
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Copyright

It protects the 
expressive form of 

an intellectual work 
with a creative 

nature
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EUROPE - POLICY QUESTIONNAIRE ON THE RELATIONSHIP BETWEEN
GENERATIVE AI AND COPYRIGHT (DECEMBER 2024)

11Source: https://data.consilium.europa.eu/doc/document/ST-16710-2024-REV-1/en/pdf

“[…] what aspects might be considered when assessing the eligibility for copyright [...] 
protection of a subject matter created by AI tools?”

It was a general view stemming 
from the contributions that 
works may be eligible for 
copyright protection only if the 
human input in their creative 
process was significant.

https://data.consilium.europa.eu/doc/document/ST-16710-2024-REV-1/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16710-2024-REV-1/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16710-2024-REV-1/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16710-2024-REV-1/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16710-2024-REV-1/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16710-2024-REV-1/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16710-2024-REV-1/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16710-2024-REV-1/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16710-2024-REV-1/en/pdf
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In Italy, Law on copyright (n. 633 of 22 April 1941)  states that

Creative intellectual works are protected under this law […].

The original title to the ownership of copyright consists of the creation of the
work, as a particular expression of intellectual labour.

[…] the author retains the right to claim authorship of the work and to oppose
any distortion, mutilation or other modification, and any act detrimental to the
work itself […].

After the author's death, the right provided for in Article 20 may be exercised,
without any time limit, by the spouse and children and, in their absence, by the
parents and other ascendants and direct descendants [...].

ART. 1 

ART. 6

ART. 20

ART. 23
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A RECENT LEGISLATIVE AMENDMENT... (ART. 25, L. 23 SEPTEMBER
2025, N. 132)
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Works of human creativity belonging to literature,
music, visual arts, architecture, theater, and
cinematography are protected under this law,
regardless of the mode or form of expression,
including those created with the aid of artificial
intelligence tools, provided they are the result of the
author's intellectual effort.

New article 1, Law on copyright (n. 633 of 22 April 1941) 



©
 R

ö
d

l &
 P

ar
tn

er
 

POWERED BY
USA - COPYRIGHT AND ARTIFICIAL INTELLIGENCE: COPYRIGHTABILITY
REPORT (JANUARY 2025)

14Source: Copyright and Artificial Intelligence, Part 2 Copyrightability Report

“ […] outputs will be copyrightable in whole
or in part—where AI is used as a tool, and
where a human has been able to determine
the expressive elements they contain.
Prompts alone, however, at this stage are
unlikely to satisfy those requirements”.

https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-2-Copyrightability-Report.pdf
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THALER V. PERLMUTTER – U.S. COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA NO. 23-5233 (D.C. CIR. MAR. 18, 2025)

15

“[…] the Copyright Act of 1976 
requires all eligible work to be 

authored in the first instance by 
a human being”.

“Because many of the Copyright 
Act’s provisions make sense only 
if an author is a human being, the 
best reading of the Copyright Act 

is that human authorship is 
required for registration”.
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A SINGLE PIECE OF AMERICAN CHEESE - U.S. COPYRIGHT OFFICE 
(USCO) JANUARY 30, 2025

16

Copyright protection applies to 
creations that reflect a 

“selection, coordination and 
arrangement” resulting from 

human creative input
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2.2. PATENT
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Patent

It protects the 
technical solution 
to the technical 

problem, endowed 
with novelty and 

inventiveness
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IP5 EXPERT ROUND TABLE ON ARTIFICIAL INTELLIGENCE MUNICH
(OCTOBER 2018)
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3 types of inventions using AI
technologies

1. human-made inventions
using AI for the verification
of the outcome;

2. a human identifies a
problem and uses AI to find
a solution;

3. AI-made inventions

EPO require that the
inventor is a human being!
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AI CANNOT BE AN INVENTOR

The European Patent Office (EPO) has ruled that
under Article 90(5) EPC, a patent application
designating an AI system as the inventor must be
refused, as it contravenes the requirements of Article
81 EPC and Rule 19 EPC.

Furthermore:
“the EPC did not provide for non-persons, but only
for legal or natural persons as applicant, inventor or
in any other role in the patent grant proceedings; in
matters of inventorship, in the EPC reference was
made only to natural persons”.

The European Union, like other countries such as
United States, Australia, United Kingdom, has
rejected patent applications that designate AI as the
inventor.

AI CAN BE AN INVENTOR

The South African Companies and
Intellectual Property Commission (CIPC)
accepted Dr Thaler’s application. It is the
first patent granted for an AI invention.

VS
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IS IT POSSIBLE TO IDENTIFY AI 
AS AN INVENTOR?

Italian Industrial Property Code (D.lgs. 10 febbraio 2005, n. 30) states that:
- inventions in any field of technology that are new, involve an inventive step and are

capable of industrial application may be patented (art. 45);
- the right to be recognised as the author of the invention may be claimed by the

inventor and, after his death, by his spouse and descendants up to the second degree;
in their absence or after their death, by his parents and other ascendants and, in their
absence or after their death, by relatives up to and including the fourth degree (art.
62).
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Even when human interaction 
is involved in the creation of 

AI-generated work, law 
requires that legal standards 

for protection are met.

Case-by-
case 

assessment
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3. OWNERSHIP OF AI
GENERATED WORKS -
POSSIBLE SCENARIOS
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User

The person who
provided input and
exercised creative
control.

Developer 
of AI 

System

Contracts and 
licensing 

agreements are 
essential!



©
 R

ö
d

l &
 P

ar
tn

er
 

POWERED BYTERMS OF USE FOR OPEN AI SYSTEMS

25
https://openai.com/policies/eu-terms-of-use

Who owns the rights created by AI?

https://openai.com/policies/eu-terms-of-use
https://openai.com/policies/eu-terms-of-use
https://openai.com/policies/eu-terms-of-use
https://openai.com/policies/eu-terms-of-use
https://openai.com/policies/eu-terms-of-use
https://openai.com/policies/eu-terms-of-use
https://openai.com/policies/eu-terms-of-use
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IP Law 
remains
human-
centric

Law in coming 
years must keep

up with 
technological
changes and 
stay flexible

Read carefully 
the terms and 
conditions of 
the AI system 
you intend to 

use
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